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Sample Exam Question #8 - Model Answer 

Romeo had been courting Juliet for several years.  Finally, he decided to propose 
marriage.  Having the heart of a true romantic, Romeo decided to propose on the 
anniversary of their first date.  Having the limited means of a true romantic, Romeo 
shopped around quite a bit to find the best deal on the right ring. 

After lots of shopping, and with a week before the appointed date, Romeo found the 
ring (and the price) he was looking for at Old Will’s Jewelers for $5,000.  Romeo was 
unable to pay the entire purchase price immediately.  After some haggling, Old Will, the 
owner, agreed to let Romeo pay $1,500 prior to taking delivery and the rest in ten monthly 
installments of $350 each.  Romeo asked Old Will to hold the ring for him and promised to 
return the next day with the down payment. 

Romeo returned to Old Will’s Jewelers the next afternoon with a check for $1,500, 
drawn on Romeo’s account at the Padua Bank & Trust (“PB&T”).  Old Will assured 
Romeo that the ring would be sized, polished, and ready to pick up the following morning.  
Old Will agreed to hold Romeo’s check until Romeo picked up the ring.  Later that 
afternoon, however, Old Will called PB&T to make sure that Romeo’s account contained 
sufficient funds to cover the check.  PB&T informed Old Will that the account had, at that 
moment, “less than $500,” and that, “over the past 12 months, the balance in this account 
has averaged less than $1,000.”  Old Will then called the local credit bureau to obtain a 
credit report on Romeo.  The report characterized Romeo as “a questionable credit risk for 
any amount greater than $500.” 

Old Will promptly called Romeo and chastised him for writing “a rubber check” 
and demanded that Romeo pay the entire purchase price in cash before Old Will would 
give him the ring.  Romeo told Old Will that he had transferred funds into his PB&T 
account to cover the check, but that, because he had done so after 3:00 p.m., the additional 
funds would not show up in his account balance until tomorrow.  Romeo offered to bring 
$1,500 cash the next day when he came to pick up the ring.  Old Will insisted that Romeo 
pay the full price in cash or the deal was off.  Unable to muster $5,000 in cash by the next 
day, Romeo did not pick up the ring as planned. 

Romeo later bought a ring of comparable size and quality from another jeweler for 
$7,500.  He then proposed to Juliet, she accepted, and they are happily married. 

Romeo has sued Old Will’s Jewelers for breach of contract.  Old Will’s has 
answered with the defense of anticipatory breach.  Assuming that (1) Romeo had an 
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enforceable contract to purchase the ring from Old Will’s Jewelers for $1,500 plus ten 
monthly installments of $350 each, and (2) Romeo did transfer the $1,500 into his PB&T 
account in time to cover the check if Old Will’s had deposited it the same day that Romeo 
was to pick up the ring, should Romeo prevail on his breach of contract claim against Old 
Will’s Jewelers?  Please explain. 

This is actually a two-part question.  First, did Romeo breach his contract with OWJ by 
writing a check without having funds in his account to cover the check at that precise moment, 
and thus relieve OWJ of any duty to perform?  Second, if not, did OWJ’s failure to deliver the 
ring on the agreed terms breach its contract with Romeo? 

Under the contract, Romeo was obliged to make a $1,500 down payment, so one could 
argue that Romeo anticipatorily breached the contract by writing a check on an account with 
insufficient funds to cover the check.  That argument should fail, however, because (1) the funds 
would have been in the account and the bank would have honored the check if OWJ had waited 
to cash or deposit it until the next day as promised, and (2) Romeo neither (a) clearly and 
unequivocally communicated to OWJ his intention not to perform when performance was due 
nor (b) performed some act that (i) made it impossible for him to perform when performance was 
due or (ii) demonstrated his clear determination not to perform when performance was due.  § 2-
610 cmt. 1. 

The fact that Romeo’s account did not contain sufficient funds may well have given OWJ 
“reasonable grounds for insecurity” under § 2-609(1), entitling OWJ to take action to protect its 
“expectation of receiving due performance.”  But OWJ’s actions did not comply with § 2-609.  
OWJ failed to demand adequate assurance in writing, and, more importantly, went far beyond 
suspending its own performance.  OWJ sought no assurances from Romeo and demanded, in 
essence, a change in the contract terms.  Demanding a material change in the terms of the 
contract in such a way as makes it obvious that the party demanding the change will not 
otherwise perform is, itself, an anticipatory breach. 

OWJ could reasonably have demanded that Romeo make the down payment in cash 
(which Romeo, coincidentally, offered to do), but OWJ’s refusal to turn over the ring without 
full cash payment breached the contract. 


