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AUTOMOTIVE FINANCE CORP. v. SMART AUTO CENTER, INC. 
334 F.3d 685 (7th Cir. 2003) 

 

TERENCE T. EVANS, Circuit Judge. 

This case arises out of the efforts of Automotive Finance Corporation (AFC) to collect on 
loans it made to Carl Schwibinger, a used car dealer, and Smart Auto Center, Inc., his dealership.  
Before filing suit, AFC tried a little self-help – repossessing a number of Smart Auto cars and 
attempting to take others that Schwibinger purchased individually.  Smart Auto and Schwibinger 
(whom we’ll refer to together as Schwibinger) filed counterclaims based on these previous 
collection efforts and, after a bench trial, won about $12,000 in damages.  AFC may have lost a 
couple of battles to Schwibinger, but it won the war when the district court awarded it roughly 
$165,000 for the balance of the loans and costs associated with the collection action.  
Schwibinger appeals. 

The agreement between the parties was fairly simple.  AFC issued Schwibinger a line of 
credit to purchase used cars at auto auctions.  Each car purchase was treated as a separate loan 
for the purposes of calculating payment due dates. Schwibinger had to either pay the balance of 
each loan within 45 days or pay a “curtailment” to extend the loan another 45 days.  Once 
Schwibinger sold a vehicle, he had to repay the loan within 48 hours.  If he failed to do so, the 
vehicle was considered to be “out of trust.” 

Apparently the used car business was not going well for Schwibinger and, around 
November 1999, he was behind in his payments and some of his vehicles were out of trust.  In 
December 1999, two representatives from AFC paid him a visit to discuss getting his account 
current.  AFC arranged a “swap out,” taking the titles to 11 vehicles that Schwibinger owned 
outright in exchange for a new loan.  The new loan was used to pay off the out-of-trust vehicles 
and put a second curtailment on the past-due vehicles.  AFC did not otherwise alter the payment 
terms of the note.  During the meeting, Schwibinger told AFC that he was selling his dealership 
and inventory to another car dealer in mid-January. 

By the end of December, Schwibinger was again in default and AFC believed that more 
vehicles were out of trust.  Schwibinger attempted to put off AFC’s collection efforts.  He sent 
AFC a check that bounced (although he later made good on it), and he made promises (which he 
didn’t keep) that he would wire AFC payments, deliver cashier’s checks, send confirmation of 
the sale of the dealership, and fax copies of payment checks.  AFC’s regional manager, Chad 
Hopkins, told Schwibinger to relinquish possession of the vehicles that served as collateral for 
the loans.  Although Schwibinger initially agreed, he later changed his mind. 

At this point, AFC decided to take matters into its own hands.  On January 18, 2000, it 
sent America Auto Recovery (AAR) to Schwibinger’s lot to repossess vehicles.  Schwibinger 
arrived on the scene after AAR had taken 16 vehicles. While his wife called the police, 
Schwibinger pursued a more confrontational strategy.  He blocked the driveway with his car and 
confronted the AAR tow truck drivers.  An altercation ensued and, once the sheriff’s department 
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arrived, Schwibinger was arrested for disorderly conduct.  AAR repossessed 4 more vehicles for 
a total of 20.  Because the repossessed vehicles didn’t cover the outstanding loan balance, AFC 
also attempted to take four vehicles in North Dakota that Schwibinger owned individually. 

In March 2000, Schwibinger tried to settle his differences with AFC, offering it roughly 
$265,000 to cover the amount owed on the vehicles and fees for the repossession.  The money 
was to come from the sale of Smart Auto, and Schwibinger wanted AFC to give his attorney the 
vehicles under a bailment agreement until the deal closed.  AFC requested a hold harmless clause 
in the agreement for any claims based on the repossession, but Schwibinger refused.  Ultimately, 
the deal fell through. 

AFC sold nine of the repossessed vehicles at auto auctions.  As it turns out, the 11 other 
vehicles had odometer or title problems because they were from Canada.  These vehicles would 
not have fetched a good price at an auction because they would have had to be sold “mileage 
unknown.”  Therefore, AFC sold these cars to a dealer (with whom it had a lending relationship) 
who knew how to handle Canadian vehicles with unknown mileage.  AFC received $160,000 for 
all of the vehicles, leaving a loan balance due of $117,000. 

AFC brought suit to recover the remaining balance on the loans plus costs and fees 
associated with collection.  Schwibinger responded that he had not defaulted on the loans and 
AFC failed to mitigate its damages by refusing to allow him to redeem his vehicles and then 
selling them for too low a price.  He also counterclaimed that AFC had repossessed the vehicles 
over his objection and interfered with his ownership of other vehicles.  Following a bench trial, 
the district court found that AFC was entitled to repossess the vehicles because Schwibinger had 
been in default on the loans and that it had properly handled the vehicles after repossessing them.  
Schwibinger was entitled to damages, however, for the four cars that AAR had taken over his 
objection and for AFC’s attempt to take the North Dakota cars that Schwibinger had purchased 
individually.  Schwibinger appeals both the court’s holding as to AFC’s claim and its 
determination of the amount of damages to award him on his claims. 

*     *     * 

Schwibinger … argues that, even if he was in default on the loans, he is entitled to a new 
trial on damages because AFC mishandled the repossessed vehicles.  First, Schwibinger contends 
that AFC wrongly rejected his offer to buy the cars back because he refused to add a hold 
harmless clause to the agreement for any claims arising from the repossession.  Under the 
Indiana Uniform Commercial Code, a debtor can redeem collateral by tendering the full amount 
due.  See IND. CODE § 26-1-9.1-623.  While the Indiana Supreme Court, in an opinion that is a 
little less than clear, seems to indicate that a creditor may not defeat a debtor’s right to redeem 
his collateral by insisting that redemption be contingent upon signing a release, see Star Bank, 
N.A. v. Laker, 637 N.E.2d 805, 807 (Ind. 1994), a debtor must nevertheless tender the full 
amount due.  Schwibinger never did that as his offer was contingent on the sale of his dealership, 
Smart Auto. He essentially only offered to enter into a new agreement extending his payment 
time on the loans.  What he did falls short of “tendering payment” which requires more than a 
new promise to perform an existing promise.  “Tendering payment” means offering “payment in 
full of all monetary obligations then due and performance in full of all other obligations then 
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matured,” IND. CODE § 26-1-9.1-623 cmt. 2.  Since Schwibinger never tendered payment, AFC 
was not required to release the vehicles. 

Schwibinger also argues that AFC mishandled the repossessed vehicles by failing to 
dispose of them in a commercially reasonable manner as required by IND. CODE § 26-1-9.1-
610(b).  The heart of Schwibinger’s argument is that AFC didn’t get enough money for the 
vehicles.  Even if that is true, it doesn’t entitle Schwibinger to victory – AFC did not have to get 
the best possible price for the collateral.  “The fact that a greater amount could have been 
obtained ... is not of itself sufficient to preclude the secured party from establishing that the 
collection, enforcement, disposition, or acceptance was made in a commercially reasonable 
manner.”  IND. CODE § 26-1-9.1-627(a).  AFC sold nine of the vehicles at auction – its normal 
method of disposing of repossessed vehicles.  This was commercially reasonable because a 
secured party is protected if it does something in its usual manner on a recognized market, see 
IND. CODE § 26-1-9.1-627(b)(1); and, under Indiana law, auctions are typically found reasonable, 
see LaSalle Motor Car Sales, Inc. v. Calumet Nat’l Bank, 440 N.E.2d 9, 12 (Ind. Ct. App. 1982).  
AFC also acted reasonably with regard to the Canadian vehicles.  An auction wouldn’t have 
yielded a good price for them because of their mileage problems, so AFC sold them to someone 
who knew how to deal with such vehicles.  That AFC had a prior relationship with the dealer, 
without more, does not make the disposal commercially unreasonable.  See id. at 13. 

We now turn to the district court’s assessment of Schwibinger’s damages.  Part of 
Schwibinger’s damages award came from AAR’s repossession of some of the vehicles over his 
objection.  The district court determined that Schwibinger arrived at the lot around 10 p.m., after 
AAR had taken 16 vehicles, and objected to the repossession at that point.  AAR should have 
stopped taking vehicles when Schwibinger objected, but it proceeded to repossess four more…. 

The remainder of Schwibinger’s damages award came from AFC’s attempt to take 
vehicles that he owned individually.  He also says that AFC stopped auctions from selling to 
him.  His damages expert, Margaret Suralik, testified that Schwibinger lost $170,000 due to these 
actions because he couldn’t restock his dealership.  The district court awarded him $5,078.32 ….  
There’s no evidence that AFC controlled whether auction houses sold cars to Schwibinger.  One 
auction house said that it barred Schwibinger from buying cars because he had a reputation as a 
slow payer and someone who bounced checks.  As to the roughly one-month delay in getting the 
four North Dakota cars, we think it is wholly implausible that this alone caused Schwibinger to 
lose $170,000 when he sold his dealership….. 

For all these reasons, the judgment of the district court is AFFIRMED…. 


